
IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, PENNSYLVANIA 

CIVIL DIVISION 

  

 

DANIEL MARK RICE   ) NO: C-48-CV-2008-07243 

      ) 

   Plaintiff  ) 

  v.    ) 

      ) 

NORTHAMPTON COUNTY PRISON, ) 

COUNTY OF NORTHAMPTON,  ) 

WARDEN TODD BUSKIRK, LT.  ) 

BEERS AND JOHN DOES 1-25,  ) 

      ) 

   Defendants.  ) 

 

 

 

ORDER OF COURT 

AND NOW, this             day of September, 2013, upon consideration of Defendants, 

Northampton County Prison, Northampton County, Warden Todd Buskirk and Lieutenant 

William Beers’, Motion for Summary Judgment, it is hereby ORDERED that said Motion is 

DENIED. 

  

STATEMENT OF REASONS 

Factual and Procedural History 

 This matter is a personal injury action arising out of an incident that allegedly took place 

on or about July 23, 2006. The facts giving rise to this action are as follows: 

Construction in the Northampton County Prison (hereinafter “NCP”) caused slow leakage 

of water into B4 cell near the toilet and sink area.  The Plaintiff, Daniel Mark Rice, was an 

inmate residing in B4 cell.  Due to the leak, correctional officers provided the inmates in that cell 

with towels and mops, giving the inmates the responsibility of keeping the water contained.  The  
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correctional officers checked on the condition approximately every thirty to forty minutes.  

Additionally, the problem was placed on the “punch list” for repair.  Fresh towels and mops were 

made available to the inmates twenty-four hours a day, seven days a week. 

 According to the Plaintiff’s deposition testimony, the Plaintiff knew about the water 

leakage problem and saw the water on the floor on the night of the incident, as the cell was never 

completely darkened at night.  Nevertheless, the Plaintiff allegedly slipped on the water, either 

before, while, or after washing his hands.  The Plaintiff allegedly hit his head on the front of the 

sink and fell to the floor.  He did not lose consciousness. 

Correctional officers and medical personnel responded to the situation promptly.  The 

Plaintiff was taken to Easton Hospital and given three stitches for the cut on his forehead.  An x-

ray taken at the hospital did not reveal any fractures to his neck or back.  The Plaintiff alleges, 

however, that as a result of the fall in his cell, he has back injuries that cause him severe pain 

when he makes certain movements.  Contrary to this assertion, NCP records contain evidence of 

past back problems.  Additionally, Rice was employed after his release from NCP at a furniture-

installation company; his job duties included moving heavy furniture, like desks. 

Based on this incident, the Plaintiff filed a Complaint in this Court on August 1, 2006 

alleging negligence against the Defendants and additional parties, who were subsequently 

dismissed.  The Plaintiff also filed two separate federal suits regarding this same incident, which 

were consolidated on October 14, 2011 when the Plaintiff filed an Amended Complaint in the 

United States District Court for the Eastern District of Pennsylvania.  On February 4, 2013, the 

Defendants were granted summary judgment as to the Plaintiff’s federal claims.  The Plaintiff’s 

state claims were dismissed and remanded to this Court. 



3 

 

This matter was placed on the September 3, 2013 Argument List for a determination 

based on the briefs.  The Defendants filed a Motion for Summary Judgment.  Only the 

Defendants filed a brief in this matter.  The Plaintiff is pro se and remains incarcerated.  He was 

unable to appear for argument.  The issues for determination include: (1) whether the Plaintiff’s 

claim for negligence under the Pennsylvania Political Subdivision Tort Claims Act, 42 Pa. C.S. § 

8541, et. seq. (the “Tort Claims Act”) must be dismissed, and (2) whether the Plaintiff has a 

cause of action for negligence against the Defendants under Pennsylvania law. 

Legal Standard 

Pennsylvania Rule of Civil Procedure 1035.2 states: 

After the relevant pleadings are closed, but within such time as not to 

unreasonably delay trial, any party may move for summary judgment in 

whole or in part as a matter of law 

 

(1) whenever there is no genuine issue of any material fact as to a 

necessary element of the cause of action or defense which could be 

established by additional discovery or expert report, or 

 

(2) if, after the completion of discovery relevant to the motion, including 

the production of expert reports, an adverse party who will bear the burden 

of proof at trial has failed to produce evidence of facts essential to the 

cause of action or defense which in a jury trial would require the issues to 

be submitted to the jury. 

 

Further, under Pa.R.C.P. Rule 1035.3(a), the nonmoving party may not rest upon mere 

allegations or denials of the pleadings but must file a response within thirty (30) days after 

service of the motion.  In other words, the nonmoving party has a clear and affirmative duty to 

respond to a motion for summary judgment.  Harber Phila. Ctr. City Office Ltd. v. LPCI Ltd. 

P’ship, 764 A.2d 1100, 1104 (Pa. Super. Ct. 2000).  Also, Pa.R.C.P. Rule 1035.3(d) specifically 

provides that “[s]ummary judgment may be entered against a party who does not respond.”  Id.  
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 Summary judgment may be granted only in the clearest of cases where the record shows 

that there are no genuine issues of material fact and that the moving party is entitled to judgment 

as a matter of law.  P.J.S. v. Pa. State Ethics Comm’n, 723 A.2d 174, 176 (Pa. 1999) (citing 

Marks v. Tasman, 589 A.2d 205 (Pa. 1991)).  Summary judgment is only appropriate in the 

clearest of cases, because an order favorable to the moving party will prematurely end an action.  

Scopel v. Donegal Mut. Ins. Co., 698 A.2d 602, 605 (Pa. Super. Ct. 1997) (citations omitted). 

The moving party has the burden of proving the non-existence of any genuine issue of material 

fact.  O’Rourke v. Pa. Dep’t of Corr., 730 A.2d 1039, 1041 (Pa. Commw. Ct. 1999) (citing Kee 

v. Turnpike Comm’n, 722 A.2d 1123 (Pa. Commw. Ct. 1998)).  “Failure of a non-moving party 

to adduce sufficient evidence on an issue essential to his case and on which it bears the burden of 

proof . . . establishes the entitlement of the moving party to judgment as a matter of law.”  

Murphy v. Duquesne Univ. of the Holy Ghost, 777 A.2d 418, 429 (Pa. 2001) (quoting Young v. 

PennDOT, 744 A.2d 1276, 1277 (Pa. 2000)) (omission in original) (internal quotation marks 

omitted).  The record must be viewed in the light most favorable to the non-moving party, and all 

doubts as to the existence of a genuine issue of material fact must be resolved against the moving 

party.  Ertel v. Patriot-News Co., 674 A.2d 1038, 1041 (Pa. 1996) (citation omitted). 

 Under the Nanty-Glo Rule, summary judgment may not be granted where the moving 

party relies exclusively on oral testimony, either through testimonial affidavits or deposition 

testimony to establish the absence of a genuine issue of material fact.  Nanty-Glo Borough v. 

American Surety Co., 163 A. 523, 524 (Pa. 1932); see also Penn Center House, Inc. v. Hoffman, 

553 A.2d 900, 903 (Pa. 1989); White v. Owens Corning Fiberglas, Corp., 668 A.2d 136, 142 (Pa. 

Super. Ct. 1995); Garcia v. Savage, 586 A.2d 1375, 1377-78 (Pa. Super. Ct. 1991); O’Rourke, 
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730 A.2d at 1041 (citing Kaplan v. Se. Pa. Transp. Auth., 688 A.2d 736 (Pa. Commw. Ct. 

1997)). 

 A trial court’s entry of summary judgment will only be reversed in instances where there 

was an abuse of discretion or an error of law by the trial court.  Moses v. T.N.T. Red Star 

Express, 725 A.2d 792, 795 (Pa. Super. Ct. 1999) (citing Sebelin v. Yamaha Motor Corp., 705 

A.2d 904, 906 (Pa. Super. Ct. 1998)).    

Discussion 

 We deny the Defendants’ Motion for Summary Judgment because material facts are at 

issue related to two separate inquiries.  First, does the Plaintiff’s cause of action fall under the 

real property exception to sovereign immunity?  Second, does the Plaintiff have a cause of action 

for negligence against the Defendants? 

A. The Real Property Exception to Sovereign Immunity 

 The real property exception to governmental immunity provides: 

(b) Acts which may impose liability. – The following acts by a local agency or 

any of its employees may result in the imposition of liability on a local agency: 

 

…. 

 

(3) Real Property.– The care, custody or control of real property in the possession 

of the local agency, except that the local agency shall not be liable for damages on 

the account of any injury sustained by a person intentionally trespassing on real 

property in the possession of the local agency . . . . 

 

42 Pa. C.S. § 8542(b)(3). 

 In Bradley v. Franklin Cnty. Prison, the Commonwealth Court of Pennsylvania examined 

several established principles in interpreting the real property exception.  674 A.2d 363, 365-66 

(Pa. Commw. Ct. 1996).  First, the real property exception must be narrowly construed.  See id. 

at 356.  Second, “the real property exception is interpreted para materia with the sidewalk 
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exception to governmental immunity.”  Id.  Third, “it is now well settled that pursuant to all three 

exceptions, liability is predicated upon proof that a ‘condition of the government realty, itself, 

deriving, originating from or having the realty as its source,’ caused the plaintiff’s injuries.”  Id.  

As a result, liability can be imposed where a plaintiff pleads and proves that the presence of a 

slippery substance on government property was caused by improper design, construction, 

deterioration, or inherent defect of the real estate itself. 

 In Bradley, the Commonwealth Court found that the plaintiff’s allegation that his injury 

was caused by the defective design, construction or condition of the floor, devoid of a non-slip 

surface, was an allegation that falls within the real property exception to governmental 

immunity.  674 A.2d at 367.  As such, it was a question of fact for the jury to decide.  Id.  As a 

result, the court in Bradley reversed the trial court’s order granting summary judgment and 

remanded the case.  Id. 

In his Complaint, the Plaintiff avers that the Defendants “allowed a dangerous and 

defective condition” to exist because “leaks were permitted to remain, allowing liquid substance 

to accumulate in a cell for an unreasonable period of time.”  (See Complaint dated July 22, 2008, 

¶ 5.)  While the Defendants assert that they took proper precautionary measures, it may be that 

the Plaintiff’s injury was caused by the defective condition.  It seems, therefore, that this matter 

arguably falls under the real property exception to sovereign immunity. 

 Further, in Gallagher v. Commonwealth, Bureau of Corr., the Commonwealth Court of 

Pennsylvania cited Pennsylvania Supreme Court precedent in applying the real property 

exception.  54 A.2d 981, 982 (Pa. Commw. Ct. 1988) (citing Marasco v. Youth Study Ctr., 523 

A.2d 1118 (Pa. 1987)).  Accordingly, “the real estate exception can only be applied to those 

cases where it is alleged that the artificial condition or defect of land itself causes the injury, not 
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merely when it facilitates the injury by the acts of others, whose acts are outside the statute’s 

scope of liability.”  Id. (emphasis in the original).  In Gallagher, the court found that, “due to the 

Supreme Court’s mandate to strictly construe and narrowly interpret the waivers of immunity,” 

the action of the plaintiff’s cellmate in shutting the cell door, which did not rise to the level of 

intervening criminal action by a third party, caused the case to not fall within the real property 

exception.  Id. at 984. 

Here, however, no intervening action exists that prevents this case from falling within the 

real property exception.  It cannot be said that the Plaintiff assumed the risk or caused his own 

injury, as he allegedly used the facilities in his cell for the purpose for which they were intended.  

It seems, therefore, that this matter may fall within the real property exception to sovereign 

immunity.  Thus, material facts are at issue related to whether sovereign immunity applies. 

B. The Potential Liability of the Defendants 

 The elements of a negligence cause of action are: (1) a statutory or common-law duty 

requiring an actor to conform to a certain standard of conduct, (2) the actor’s breach of the duty 

by failing to conform to the standard of conduct, and (3) an injury to another’s interests that is 

proximately caused by the actor’s breach of the duty.  See Miseo v. Ross Twp. Police Dep’t, 607 

A.2d 806, 809 (Pa. Commw. Ct. 1992).  In Cochrane v. Kopko, the Commonwealth Court of 

Pennsylvania found that “inmates are analogous to invitees for the purposes of determining the 

duty of care owed by prison officials.”  975 A.2d 1203, 1206 (Pa. Commw. Ct. 2009).   As such, 

under the Restatement (Second) of Torts, the possessor of land is subject to liability only if he  

(a) knows or by the exercise of reasonable care would discover the condition, and 

should realize that it involves an unreasonable risk of harm to such invitees, and 

  

(b) should expect that they will not discover or realize the danger, or will fail to 

protect themselves against it, and  
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(c) fails to exercise reasonable care to protect them against the danger.  

 

Restatement (Second) of Torts § 343. 

 

Further, “a possessor of land is not liable to his invitees for physical harm caused to them 

by any activity or condition on the land whose danger is known or obvious to them, unless the 

possessor should anticipate the harm despite such knowledge or obviousness.”  Restatement 

(Second) of Torts § 343A.   

The Cochrane case is especially instructive, as it involves an injury to an incarcerated 

plaintiff.   The Commonwealth Court held in Cochrane that “[t]he County owed a duty to 

Cochrane only to protect him from foreseeable harm.”  975 A.2d at 1207.    The Court found that 

it was not “reasonably foreseeable” that inmate Cochrane would “attempt to push the [cell] door 

open from the upper bunk,” thereby causing injury when he tumbled onto the floor of the cell.  

Id.  Thus, the Court found that “Cochrane assumed the risk of injury from a danger that was 

known and obvious” to himself, but not reasonably foreseeable to the correctional staff.  Id.    

Here, the Plaintiff testified during his deposition that he saw the puddle on the floor when 

he got out of bed on the evening of the incident.  (See Deposition Testimony of Daniel Mark 

Rice, dated July 26, 2012, at 27-27, attached to Motion as Exhibit D.)  Thus, the risk was known 

and obvious to the Plaintiff.  We also note that the Defendants listed the problem on the “punch 

list” for correction and provided towels and mops to the inmates twenty-four hours a day, seven 

days a week to clean up the leaking water.  Clearly, the Defendants were also aware of the 

existence of the problem.     

Although the Defendants knew about the dangerous condition, we are unwilling to 

conclude that because Plaintiff attempted to access his sink,
1
 the Plaintiff assumed the risk of his 

injury.  Clearly, Section 343A of the Restatement (Second) of Torts nullifies the protection to 

                                                      
1
 Which we can only assume was provided to the inmates for necessary personal needs such as hygiene and thirst. 
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possessors for “known and obvious” dangers where “the possessor should anticipate the harm.”  

An obvious theory to be advanced by this pro se Plaintiff is that the Defendants recognized and 

anticipated the danger by providing the inmates with towels and mops to clear the area of water.   

Given the record, material issues of fact remain with regard to negligence such as:  Did 

the water on the floor create an unreasonably dangerous condition?  Should the Defendants have 

anticipated the danger?  Did the Defendants have a duty to take further action to protect 

Plaintiff?  These are material questions of fact for the jury to decide.    

 THEREFORE, the Defendants’ Motion for Summary Judgment is hereby DENIED. 

 

 

BY THE COURT: 

 

 

 

_____________________________ 

STEPHEN G. BARATTA, P.J. 

 

 

 

 


